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Chapter DOC 331

APPENDIX
Note: Providing a revocation procedure that is fair arfdative, reasonably Subsection (4) requires an agent to report all alleged violations to hissopleer
speedyand which does not hinder the overall correctional process icaldi€hat visor. Alleged violations, withany action taken under sub. (3) may be appropri

lenge.These objectives are sometimes in conflict. For example, it is imporigiaeto atelyreported in a chronological log summadpwever if revocation is recom
adequatend timely notice to a client and histar attorney of revocation proceed =~ mendedthe agent should submit a report directly to the ageapervisorAll of
ings. At the hearings, the client should have the opportunity to examine and cross-esthe information required under this subsection need not be included in a single
amine witnesses. But there are costs involved in this. The period during which a clieritten report.

is subject to revocatioproceedings can be very stressful. The client may be in cus Note: DOC 331.04. Section DOC 331.04 specifies the steps to be taken in a pre
tody. These 2 facts can seriously interrtipt correctional process. This is also trueliminary hearing. If the client waives the preliminary hearing, the final hearing should
whena client is in an adversary relation to an agent, who probably will continuehe held as soon as practicable.

supervisehe client when the client returns to the commuityvith parents, friends, Subsectior(1) states that the only purpose of a preliminary heasing deter
or teachers who have information related to the revocation decision. minewhether there is probable cause to believe the client committed the alleged
Theseare just a few examples of the issues that must be resoldestéioping violation. This narrow focus complies with constitutional requiremenitie
a fair, efficient revocation procedure that is consistent with these and the otheiensuringthat the preliminary hearing will not duplicate the final hearing.
objectivesof this chapter Subsection(2) specifies the times when it is not necessary to hold a preliminary

The broadoutlines for the revocation process have been drawn by the U.S.hearingbecause there is no necessity to determine probable cause. Courts applying
SupremeCourt. This framework, which will be developed briefly here, leaves the Morrisseyand Scarpellihave concluded that the right prediminary hearing is
statewith some flexibility to devise a procedure that fairly resolves the sometimeshot absolute. There is no right to a preliminary hearing when there has bless no
conflicting goals of the supervision. of conditional liberty Therefore, there is no right to a preliminary hearing when

In Morrissey v Brewer 408 U.S. 471 (1972), the U.S. Supreme Court outlined the department has not detained the client pendindiniaé revocation hearing
the procedures for adult paraevocationln Gagnon vScarpelli, 41 U.S. 778 (United States vScuito, 531 [2d 842, 846 (7th Cirl976)). Other circumstances
(1973),the U.S. Supreme Court held that the procedures in Morrissey afplied N Which therehas been no loss of conditional liberynd therefore no right to a
the revocation of adult probation as well. prellr?tmaryhle'grmg, |.n(t:'lude thosetll[l'n whlgh trde .ct:llgnétlstalretady |?c%rc3%r9a't:ed pur

A final revocation hearing to determine whether the parolee violated and whetheg2Nt0 & vaid conviction on another char United States v.angiord, :
to revoke occurs within a reasonable tioi@ preliminary hearing under this chap 7u]'?8'7%08 108 (N. E ”|f' E'% }1973)' Mcﬁody.@aﬁgetﬁ, 429 U.S. ng* EQ ”ﬁte
ter. While no specific time limit is set, it is the departmegbal to hold the final I'( / )d ne c&)ur’tl %5. ?un . gtsa pre l\rglnary G%azﬂggt]i)e(??u”:l_eofg—fg tzg
hearingwithin 30 to 40 days of the preliminary hearing if the client is detained fol ((::!entéssoetalne don Yy d"eéwn'ste% tateésé asso, 632. , (
lowing the preliminary hearing. This is fidult to accomplish because of the ~ Cif- 1980), cert. denied450 U.S. 965 (1981).
shortageof hearing examiners, the fidfulty of accommodating busy attorney’ Thereis no right to a preliminary hearing when some other body already has
andagents schedules, and the shortagéearing rooms in county jails. It is clear ~ determinedhat there is probable causebelieve that the person has committed
thatthe public as well athe client have an interest in speedy revocation preceed theviolation complained of. The Supreme Court stated in Morrissey that a parolee
ings. These rules are intended to help expedite the process. _OEX'OU?y o cannot ffhct‘lgaﬁe |sts#es deterrtmne_d %galnst him in o_trt1_er fOfomS,tﬁS

Revocatiorof parole under Morrissey requires afeefive two-step process or N the situation presented when the revocation Is based on conviction of another
a prompt final r?earing. The hearing s)r/wuclqd be held within a reas%rﬁ)ablefmne crime.” Morrissey 408 U.S. at 490, 92 S. Ct. at 2605. Courts have interpreted this

adecision to pursue revocation at the preliminary hearing. The requirements fotanguagetp mgar} that_areliminaryhh%aang is T)ot_required wlhere the perspnbhasd
thehearing are: becaus@onviction conclusively establishas the fact of vioation, Jangehn -
(1) That the parolee must _be given written notice of the alleged \_/lolatlpns; ston,534 F2d 353, 357 (D.C. Cil976) Moody v Daggett, 429 UsS. 78 (1976),

(2) That the parolee is entitled to disclosure of the evidence against him or herynjted Statesex rel. Sims vSielaf, 563 F2d 821 (7th Cir1977); where another

(3) That the parolee has the right to appear and speak on his or her own behaffithorizecbody has determined that probable cause exists,United Statesda,

(4) That the parolee has the right to present withesses and evidence; 503F.2d 1081, 1084 (8th Cil974); where the facts conclusively establish that

(5) That the parolee has the right to confront and cross-examine witnesses agairigiobablecause exists, as, for example, in the situation where the clemesed
him or her; and in another state for violating a condition that the client not leave the slmmti

6) That the parolee has the right to receive a written decision, statireptins statewithout the agerd’permission, Stidham Wyrick, 567 F2d 836, 837-38 (8th
T P e e o fonolye 2w ision, StalreH Cir. 1977), Barton wMalley, 626 F2d 151, 159 (10th Cid980), but see U.S. v

Companion,454 F2d 308 (2d Cir1976) in which greliminary hearing was
‘,%equiredeven where a probationer was arrested in a distant state and a condition
f parole waghat he not travel; where the person pleads guilty to the crime-under

Morrisseygave the states flexibility to implement these requirements. The revo
cationprocedures in this chapter reflect an attempt to provide a fair procedure th

is also eficient and speedy . ¢ -
. . .. lying a revocation,Reese WnitedStates Board of Parole, 53@& 231, 234 (9th
Note: DOC 331.03Subsection (1) states that a client may be revoked for violating ():/ir.91976); and where the person admits the violation in a signed stater$1ent, sug

therules or conditions of supervision. The rules or conditions may proscribe an activ ; _

ity which is not in itself a violation of the criminal la@tate vEvansy7 Wis. 2d 225 gsttesttggxnr(l\a/lloggsggafh\é?\rfg\{grsgf%gogal.g.zftélgg 27873 ?\lz\z?u E_()Zééz?tc%Si;B)band
(1977).Some examples of violations for which revocation may result are failure to 1979) ’ ’ ’ ' ’ ’ h ' ’
accountfor ones whereabouts, failure to report, absconding, leaving the state with Subéectior(4) . . s . .

At - : provides for notice of the preliminamgaring. Where applicable,
outan _age?s IpeLm:_ssi?n, failure to notify an agent of a cha&ugmd(fjess, and cen 6 ivisions bureau of adult institutions should notify the state public defander
sumptionof alcoholic beverages. See e.g., StaBarner54 Ws. 2d 100 (1972);  fice of the hearing as soon as possible. If the supervisor reviews the report sub
Stateex rel. CressiSchmidt, 62 Wé. 2d 400(1974); State ex rel. Solie Schmidt, mitted by an agent and concludes that a hearing is necesstiogof the hearing
73Wis. 2d 620 (1976); State ex rel. PrellwitzZSchmidt, 73 W, 2d 35 (1976); State  shouldbe sent to the client, the cliesitittorneyif any, and agent. The notice must
v. Bvans, 77 . 2d 225 (1977); State ex rel. ShockDDOC, 77 Ws. 2d 362 statethe rights that the client has at the hearing. The notice and list of rights are
(1977);Statex rel. Flowers MDDOC, 81 Vi. 2d 376 (1978);State Gerard, 57 \ié. substantiahccord with existing practice and Morrissey
2d 611 (1973), appeal dismissed, 414 U.S. 804 (1973); State ex rel. Mulligan v 1o preliminary hearing provides only a qualified right to an attortiey attor
DDOC, 86 Ws. 2d 517 (1979). ] o o neyfails to appear ahe hearing, the hearing examiner may either proceed with

Subsection(2) provides for an agestinvestigation after an alleged violation.  the hearing or postpone the hearing upletermining that the client is entitled to
Theinvestigation should be thorough since the information uncoveredarray  anattorney Criteria for that decision are taken from GagnoBaarpelli, 41 U.S.
thebasis of a decision to revoke a clisiifobation or parole. It should also be-per 778 (1973). This requirement attempts to accommodatettetieed for an attor
formedas soon as possible after the alleged violation so ascetse undue inter ~ neyand the need to hold the preliminary headuigkly. Past practice has shown
ruption of a clients supervision. This is consistent with existing practice. thatmany pre|iminary hearings are de|ayed because counsel fails to.ahpear

Subsectior(3) states that an agent may recommend revocation or resolve minodelaysdue to clien counses failure to appear will not be counted against the
alleged violations by alternatives to revocation. Experience teaches that the lattetepartmentSee Barker W\Vingo, 407 U.S. 514 (1972).
provision is necessary since minoften excusable or unintended violations may  Subsectior(5) explains when taking a client into custody pending fieabca
occurthat a are handled best by immediate action by the agent. For example, a clijon is appropriate. A client may not be detained without limit. In State ex rel. Sims
entmay fail to report at the prescribed time, but after investigation the agent may;. Sielaf, 563 F2d 821 (7th Ciri972),the court held that a cliesttight to release
concludethat the failure was reasonable becauseliat was ill or misunder  pendingrevocation should be determined according to the speedy trial standards
stoodthe reporting rule. Some criminal law violations, such as some motor vehicleof Barker v Wingo, 407 U.S. 514 (1972). The relevant but not exclusive factors
offensesalso may not require revocation. Revocation may not be appropriate, bugre:
areview of the rule'sﬁ cohmselling, or a:jl\llamin% mfay behdelzirgtbleourze,dif g 1. The length of the delay:
investigationproves the allegation groundless, that fact should be recorded and no ! ; .
actionshould be taken against the client. The alternatives noted under sub. (3) arez' The reasons for the dglay (e.g., whether attr!but.able to the revokee or the state);
derivedfromState ex rel. Plotkin WDOC, 63 \is. 2d 535 (1973). The alternatives 3 The assertion of the right to a speedy hearing; and
notedunder sub. (3) (b) allow a decision-maker to exercise discretion on a case4. Possible prejudice.
by case basis which is necessary to profaifaess and satisfy the goals under this ~ The court recognizethe dificult balancing test required. The state must justify
chapter. the delay except where the delay is due to the clgea®n actions. Even then, the
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statehas the duty to proceed expeditiouglyclient in custody elsewhere on other to determine the amount of good time credit a client sHoulelit, if any and whether
convictionsor unrelated casesifers no deprivation of protected liberty ficient  goodtime may be earned on the amount forfeited as a result of a violation.

to invoke the due process right to an immediate hearing deshe of revocation. To ensure a fajrefiective, and reasonably speedy revocation and forfeiture pro

“The linchpin of [Moody v Daggett, 429 U.S. 79 (1976)]tisat no process is due  cesswhich does not hinder theorrectional process, several important features

aparolee facing revocation until his life, libgry property interests ampaired havebeen incorporated into this section.

by the revocation proceedings.” Sims at 826. o First,an agenmust contact the registrar from the institution which has the slient’
The criteria under this subsection for taking a client into cusandyletaining recordprior to the preliminary hearing to determine the amount of time available

the client, along with the reasonable tifimits imposed for the revocation pro for forfeiture. The amount of timmay significantly &ect the cliens decision to
cessshould not unfairly deprive a client of conditional liberty under supervision. waive his or her rights to a final revocation hearing underctiapterthe clients
When, through the actions of the client, his or her attowrethe department, the  interestin proposingalternatives to revocation, as well as the supervisorf staf
time periods are exceeddtie Barker factors to consider the reasonableness of themember’'sand hearing examinar decisionto pursue revocation. Hence, the

delayand further detention must be taken into account. amountof good time available fdorfeiture must be included in the notice of the
Subsectior(6) sets the time limits for initiating the preliminary hearingndli- hearing.

nessis important to ensure the prompt gathering and preservation of evidence andSecondthe agent must recommend thapacific amount of time be forfeited and

to ensure the speedy resolution of the allegations which may ahafitéent to whethergood time may be earned in the future on the amount forfeited. For the

continuewith supervision without undue interruption. Théiggts are consistent reasonsstated above, this should be included in the notice of the final revocation
with the requirement under Morrisséfhis subsection also requires a reviaw hearingand the forfeiture hearing and in the clismecord.

anarea of the state close to the arrest or alleged violation to perriietiteo pre Third, unlessit is waived by the parolee, a good time forfeiture hearing must be
pare a defense and to pubiit the record before memories have dimmed and before held during or immediately after a final revocation hearing, or within a reasonable
heor she is removed to a distant part of the state. State ex rel. FloR&OC, time after a secretarg'decision to revoke a cliestparole. Since the factual basis

81 Wis. 2d 376(1978). Howevewhere an alleged violation has occurred ata dis for loss of good time credit has been adequately and fairly explored fatahe

tantlocation, there are acceptable alternatives to holdiegeview at the place  revocationhearing or by the secretagnd since &nal written decision to revoke

of the alleged violation. For example, transporting witnesses to the hearing omust exist prior to an dééctive forfeiture decision, additional procedures are

whereappropriate, conventional substitutes for live testimony includifideaf unnecessansilliman v Schmidt, 394 FSupp. 1370 (WD. Wis. 1975).

vits, depositions, and documentary evidence, may be resorted to, consistent withFourth,the department must exercise good judgmedetermining how much

the requirement of due process.State ex rel. HarrBchmidt, 69 Ws. 2d 668 goodtime, if any the parolee will forfeit and whether good time may be earned in

(1975). the future on the amount forfeiteButnam vMcCauley70 Wis. 2d 256 (1975).

Subsectior(8) allows the department to reissuectice when there are mistakes ~ (Thedecision in Putnam is not retroactive.State ex. rel. Renmd@C, 71 Ws.

in the notice that do notfett the substance of the preliminary hearing but cause 2d 112 (1976).) Only that much time should be forfeited as will achieve the goals

the notice to be dismissedt also allows the department to reissue a dismissed andpurposes of revocation.

notice if the department discovers relevant new information abouélteged See DOC 331.15 for a discussion of tolled time.

violation. This information must not haveeen known to the department prior to  Note: DOC 331.14. This section applies to clients who are subject to 1983 W

issuancef the first notice. It may not be information that was known but not usedonsin Act 528 because they committgines on or after June 1, 1984, or because

Note: DOC 331.06. This section provides the procedure for revocationtivden they chose to have the act apply to them. Clients on discretionary or mandatory
clienthas waived the right to a preliminary hearing, or a prelimihaaying and final releaseparole who are subject to the act and who have their supervésioked
hearing.A supervisory stéfmember should assemble all relevant information andnder this chapter are entitled to a reincarceration hedrirghearing is held to
documentsand forward them for review by the secret&iyperience teaches that the determinehow much, if anyof the remainder of a cliestsentence he or she should
secretary’'slecision usually results in revocation. The department is encouragedsesvein prison. The remainder of a clienentence is the entire sentence, less time
aska clientto have the assistance of legal counsel before accepting such waiveesved in custody prior to release.@nsure a fajrefiective, and reasonably speedy
Sometimeshowever this is not possible and uncounseled waivers are permittedrevocationandreincarceration decision which does not impede the correctional pro

Note: DOC 331.07. This section provides the supervisor wittatitieority to ter ~ cessfeatures similar to the forfeiture hearing procedures descrite®0C 331.13
minaterevocation proceedings without revocation. For example, if clear evidenavebeen incorporated into this section. _
arisesthat the client did not commit the alleged violatipmoceedings should be ~ Note: DOC 331.15. ime is only “tolled” for clients whom the department decides

halted. haveviolated terms of their probation or parolefmigntly to warrant revocation. A
Note: DOC 331.08. This section provides for concurrent revocation and prose&lientwho commits a violation loses credit for having served time on his or her sen
tion proceedings. See 65 Op. At6en.20 (1976). tence for the days between the date of the violation, as determined by the agent, and

date of a decision to reinstata@voke.For example, a client who absconds for
onths, ands returned to custody for an additional 3 months before a decision on
revocation is rendered, is tolled 9 months. Howethertime the client is in custody
tweerthe violation and the reinstatement decisgocredited back to the client. The
ntin the example would get back 3 months of the 9 months tolled, foieatived
lled time of 6 months. This ffctivetolled time is then added to the end of the cli
ent’s period of commitment to the department. The client in the example would
remainunder the departmeattustody for 6 months longer than the court initially
gédered.See ss. 57.072 and 973.155, Stats., for further explanation.
Section57.072, Stats., provides for a tolling of time on a clgéeptobation or

Delaysin the revocation process may cause undue anxiety for the client, and
causesevere interruptions in supervision. It is in the cleimterests to obtain a
speedyinformed decision regarding revocation.

Thefew court casefound on the subject of acquittals have taken the position th.
anacquittal in a criminal proceeding does not preclude revocation of supervis|
onthe same chge because of the tBfences in nature of the 2 proceedings an
to the diferent levels of proof involved therein. See, e.g., Johnsdstate 240
Ga.526, 242 S.E. 2d 53 (1978), Bernal-Zazuetd).8.,225 F.2d 60 (1955).

Note: DOC 331.09. This section provides for accurate recordkeeping of revo

tion actions. paroleduring theperiod of time between thefetive date of a clierg’violation
Sggrzfgrther information regarding client transport under s. (¥3C.10, see DOC  3nqthe date that the cliestsupervision was reinstated or revokatiject to credit

Note: DOC 331.1. This sectiorprovides the procedures for revocation for those E)gtt'?eSgecnggfijgoggi:gsﬁgﬂgﬁp Fseg:lltgltse‘rz;?i\‘/fg(}g\’/gézisémlients
clientson probation or parole committed under ss. 161.47 and 971.17, Stats., and gServisiorafter a finding oadmission that the client violated the rules or conditions
54.04and 54.07, Stats. (1975). Special revocation procedures for these C“e”tso?ﬁjpervision.
providedfor under ss. 161.47 (1), 971.17 (2) and (3), Stats., and ss. 54.05dnd 54.1 g psections (3) and (4) provide the only procedteereinstatement. A client
Stats. _(1975). This section is consistent with these statutory provisions and the goqk;ho has been given notice mvocation proceedings under this chapter may be
andobjectives under this chapter reinstatedy the hearing examiner or secretdginstatemerin lieu of any pend
This chapter is in substantial accord with the American Correctional Associa ing revocation proceedings is also possible. But here, it is important to ptogide
tion’s Manual of Standards for Adult Probation and Parole Field Services (1977)client wishing to admit he or she committé violation with complete inforraa
standards8141-3144 and 3146; the American Correctional Associatidahual tion regarding the consequences of such an action, e.g., the exact period of time
of Standards for Adult Parole Authoritig976), standards 1098+04; the Amer thatwill be tolled and the amount of good time that may be forfeited quettied
ican Bar AssociationsStandards Relating to Probatighpproved Draft, 1970) of reincarceration that may be ordered if reinstatement is ordered. It is only when
standard$.1 and 5.4; and 15 Cal. Adm. Code, 2616-2618, 2635, 2636(f))and  theclient is aware of the consequenoésin admission and request for reinstate
2643,2645-2646, 2665-2667, 2668(a), (b), and (c). mentthat it may be knowingly and intelligently given. In addition, an admission
Note: DOC 331.13. This section applies to clients who are not subject to 1983andrequest must not be coercéhly voluntary admissions and requests for-rein
WisconsinAct 528because they committed crimes before June 1, 1984, and did nostatementnay be accepted.
chooseto have the act apply tbem. Clients on discretionary or mandatory release Thesecretary may make the final decision about reinstatement to provide-for uni
parolewho are not subject to Act 528 and who have their supervision revoked undeformity and fairness in decisionmaking.
this chapter are entitled to a forfeiture hearing undeiséiion. The hearing is held See s. DOC 331.15 regarding tolled time.
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